Scholarship about racial disparities in jury selection
. Prosecutor/Juror, Defense/Juror, and Judge/Juror Speech Ratios by Case, Overall (col. B) and by Race (cols. C-F) 1 This study goes behind the outcomes of peremptory strike decisions documented in our earlier work to examine the process that produces those decisions. 2 We use conversation analysis to document the questioning of potential jurors that precedes the decision to seat or strike a juror, or to excuse her for cause. Our preliminary analysis of uniquely rich archival data suggests ways in which the discourse of jury selection varies by race, and begins to suggest that the evaluation of fitness for jury service itself is skewed and contributes to racial disparities in jury selection. This article provides the foundation for future work in that promising vein.
Jury selection unfolds in stages. The judge and sometimes the attorneys first question potential jurors to establish their ability to be fair. Any juror who cannot be fair will be excused. Jurors next face peremptory challenges by both parties. Parties may dismiss potential jurors with a peremptory challenge for any reason or no reason at all, except race or gender. In this way, the parties feel confident that the system is fair. 3 The process has, however, been plagued by racism. In Batson v. Kentucky, the Court issued a clear constitutional prohibition against consideration of race in strike decisions, holding that purposefully excluding people from jury service based on race was unconstitutional and undermined public confidence in the justice system. significant line of cases seeking to make juries more inclusive. 5 Nevertheless, strong evidence suggests that improper factors continue to play a role in jury selection. 6 While the Supreme Court established an elaborate three-step process for challenging a strike as based on race, parties can readily defeat the challenge in the third step by proffering a plausible race-neutral reason for the strike decision. 7 Trial courts rarely reject these reasons as disingenuous or "pretextual. " 8 The Batson regime suffers from a major design flaw as it was intended to counter intentional discrimination.
9 Accordingly, attorneys strongly deny 1747-56 (2016) (reviewing the record of discrimination in the selection of Foster's jury). 7 A party raising a Batson challenge must first establish a prima facie case of intentional discrimination by offering evidence that the prosecutor used peremptory strikes to exclude potential jurors because of their race or gender. If the prima facie case is established, the prosecutor must provide a neutral explanation for the strike decisions at issue. The proffered explanation must be more than a bare assertion of good faith, but it need not be a compelling reason or one that impacts members of all races evenly. The trial court must then determine whether the proffered reason was genuine or merely a pretext for racial discrimination. Snyder v. Louisiana, 552 U.S. 472 483-84 (1996) . 9 See Vidmar & Hans, supra note 3, at 97 (describing the procedure outlined by the Supreme Court in Batson and noting that an attorney must assert that she believes the other side has removed a juror on the basis of race to raise a challenge).
any suggestion that they engage in intentional discrimination. 10 This may or may not be true. Substantial social-psychological evidence supports the possibility that people-including prosecutors, defense counsel, and judges-harbor stereotypes about race that bear on people's attractiveness as jurors. 11 Evidence also suggests that both prosecutors and defense counsel use race as a proxy for bias, despite the constitutional prohibition. 12 In these instances, voir dire may serve as a tool to develop race-neutral justifications for the anticipated race-based strikes.
Significant psychological research suggests that racial bias also operates below the level of conscious awareness to affect people's perceptions and behaviors. 13 In these instances, stereotypes about which demographic groups are more or less likely to convict and ultimately sentence a defendant to death operate as an implicit starting hypothesis that informs how they collect information during the voir dire process.
14 The information collected then reinforces the stereotype and increases the likelihood that racial stereotypes influence strike decisions. 15 Either way, the voir dire process might contribute to the improper influence of race. This research project seeks-in time-to document that contribution as part of a larger effort to limit the influence of race on jury selection. We coded the process of jury selection for 792 potential jurors [Vol. 107 across twelve randomly selected North Carolina cases in which the defendant received the death penalty. 16 We coded these conversations according to a rigorously tested method of conversation analysis in which every complete thought expressed receives a discrete pre-defined code.
17
In this article, we explain how we adapted this methodology to jury selection, and then present an overview of the data. In Part I, we review the evidence that despite the Supreme Court's clear prohibition, race continues to matter in jury selection and explain why this may be so in light of the psychological processes at work. Part II reviews the history of conversation analysis. Part III explains the theory and details of the purposive sample frame. It then explains how we adapted the conversation coding methodology to this project and provides coding details. In Part IV, we present our sample and off er a closer look at ways in which the coding scheme can be used in analysis. In Part V, we discuss the implications of these patterns and future avenues of research.
I. RACE DISCRIMINATION AND JuRY SELECTION
Despite the Supreme Court's efforts in Batson to curb racial bias in the use of peremptory strikes, stark racial disparities persist.
18
While racism continues to influence jury selection, 19 the disparities also arise from other more-subtle psychological processes.
20

A. DISCRIMINATION IN JURY SELECTION
Jury selection involves two distinct reviews of potential jurors. 21 First, a trial judge should remove any potential juror for "cause" if there is evidence 16 See infra IV for an explanation of how we selected the sample of cases to analyze. 17 that the juror cannot be impartial and follow the judge's instructions. 22 There is no limit to the number of jurors who may be removed for cause, but the basis for doing so must be explicit and fall within specific categories relating to the juror's fitness to serve (e.g., pre-existing opinions about the case or a relationship with one of the parties). 23 Second, each party may peremptorily remove, or "strike," a limited number of potential jurors for any reason other than race or gender, and typically without explanation. 24 While each review serves a well-established purpose of ensuring a fair and unbiased jury, the discretion afforded parties in exercising their peremptory strikes heightens the risk that improper factors such as race will influence decision making. 25 Although consideration of race in strike decisions is constitutionally prohibited, research in both law reviews and social science journals indicates that race continues to play a role. 26 The difficulty of uncovering racial biaswhether deliberate or unconscious-has led many to conclude that the Batson regime cannot counter discrimination injury selection. 27 Many scholars and several judges have called for the wholesale abolition of peremptory strikes. Others have suggested changes to the Batson regime, such as reducing the number of peremptory strikes available to each side, so as to limit the opportunity for discrimination.
29
While scholarship about peremptory challenges is extensive, data about how parties exercise these challenges in trials is limited. A significant body of experimental work has examined the role of race in mock jury selection. 30 Anecdotal eviden..:e of discrimination also exists. In a 1986 training video, for example, Philadelphia prosecutor Jack McMahon emphasized the importance of striking certain kinds of jurors, such as "blacks from lowincome areas" and blacks who are "real educated." 31 Only a handful of published studies, however, have examined how parties strike jurors in actual trials. Every study of which we are aware found substantial racial disparities in both prosecutorial and defense use of peremptory challenges. 32 In a previous article, we presented evidence of racial disparities in jury selection in 173 North Carolina cases in which the defendant was sentenced to death. 33 We found that prosecutors in North Carolina capital cases between 1990 and 2010 exercised peremptory challenges against black potential jurors at twice the rate as jurors of other races, even after controlling for alternative grounds for removal. We are not aware of any studies that have examined racial disparities and the process of voir dire. In fact, very few studies have focused on voir dire. 34 Most studies in this area focus on the structure of voir dire, such as the relative benefit of judge versus attorney questioning or of individual versus group questioning of jurors.
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Cathy Johnson and Craig Haney surveyed potential jurors and observed the process of voir dire in four felony trials. 36 The researchers then coded voir dire transcripts for personalbiographical content and various kinds of instructional communications about the jury system and the role of jurors to evaluate the effectiveness of jury selection by either the prosecution or defense in identifying ideal jurors.
37
Their focus, however, was on the structure of voir dire and its outcomes in light of frequent criticisms that the process is unduly long and misused by attorneys who seek to indoctrinate potential jurors. At least one other study has evaluated how the process of voir dire socializes jurors, 38 but we are unaware of any that examine nuanced differences in questioning pertaining to observed racial disparities.
B. STEREOTYPES AND RACIAL BIAS
A body of psychological literature indicates that decision makers tend to seek and interpret information in ways that will support existing hypotheses. 39 In the context of stereotyping, this phenomenon is known as stereotype maintenance. 40 Psychologists have demonstrated the impact of confirmation biases and information seeking behavior in experimental settings. 41 these findings in either experimental or applied research on jury selection. If such a process is at work when attorneys select jurors, a pre-existing belief about whether a potential juror is likely to favor or disfavor the prosecution or the defense will influence the discourse-namely the line and tone of examination-that takes place during voir dire. Confirmation bias is the tendency to support a hypothesis by seeking consistent evidence while minimizing inconsistent evidence. 42 This kind of bias can lead to testing a hypothesis in a way that is likely to support it, 43 or to searching for new information in a biased or biasing manner. 44 Confirmation bias may lead police investigating a crime to focus on information consistent with the guilt of a suspect, and to minimize evidence pointing them in a different direction. 45 Confirmation bias is not deliberate, 46 and can be present even when there is no motivation to prefer a particular hypothesis.
47
Psychologists have also demonstrated that confirmation bias can serve to reinforce stereotypes. Stereotypes are categorizations that allow people to both process information more efficiently and to generate hypotheses about how members of a particular group are likely to think and behave. 48 This efficiency, however, comes at a cost in that it can lead perceivers to relegate their targets to caricatures, and also because these perceptions are often resistant to disconfirming information. 49 There are several mechanisms at work in maintaining stereotypes. 50 involves the solicitation and interpretation of information.
51
People often seek information that confirms rather than disconfirms what they expect based on the stereotype they hold. 52 Moreover, to the extent perceivers receive stereotype-inconsistent information, they often seek to reconcile that information with what they expect to see or otherwise minimize the stereotype-inconsistent information's value. 53 In other words, the stereotypes people hold influence the information people seek and how they interpret new information.
54
If attorneys start with the hypothesis that black jurors are more likely to have experiences and attitudes that would undermine their willingness to convict and impose the death penalty, and if attorneys act consistently with research in other domains that shows that people often search for evidence that confirms rather than disconfirms an initial hypothesis, then we should observe disparities not only in whom attorneys choose to strike or pass, but also in how they question jurors. This tendency would undermine not only the fairness of the process by contributing to racial disparities, but also its accuracy by skewing the evaluation of fitness for jury service.
Moreover, even people who consciously endorse egalitarian views may exhibit subtle bias in interracial interactions. 55 Psychologists John Dovidio and Samuel Gaertner call this bias "aversive racism," and explain that even people who harbor little or no conscious racial animus still have unconscious biases that manifest in subtle, unintentional differences in how they interact with people of other races, particularly "negative decisions in complex situations in which bias could be attributed to factors other than race." 56 A complex situation in which a number of factors besides racial bias can justify a decision describes jury selection perfectly. A longstanding criticism of the Batson regime is that the second prong, which requires the striking party to proffer a race-neutral reason for the strike, is too easy to satisfy. 57 If psychological processes like stereotype maintenance and aversive racism are in fact driving the racial disparities in how prosecutors decide to use their peremptory strikes, then we should expect to see subtle differences in the interactions that precede those decisions. We assess those potential differences through conversation analysis.
II. CONVERSATION ANALYSIS
Conversation analysis describes a group of methodologies that document interpersonal interactions at a fine level of detail.
58
These methodologies focus on how all parties to an interaction speak and participate in an exchange.
59
Although conversation analysis was initially used to understand informal interactions, researchers soon recognized its value to analyze communication in institutional settings. 60 In particular, researchers interested in the dynamics of doctor-patient interactions sought to adapt the method to that setting.
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One frequently used method of conversation analysis in clinical settings is the Roter Interaction Analysis System ("RIAS"). 62 Debra 57 Bellin & Semitsu state as follows:
[W]e now consider the charade that has become the Batson process. The State may provide the trial court with a series of pat race-neutral reasons for exercise of peremptory challenges .... Surely, new prosecutors are given a manual, probably entitled, 'Handy Race-Neutral Explanations' or '20 Time-Tested Race-Neutral Explanations.' It might include: too old, too young, divorced, 'long, unkempt hair,' free-lance writer, religion, social worker, renter, lack of family contact, attempting to make eye-contact with defendant, 'lived in an area consisting predominantly of apartment complexes,' single, over-educated, lack of maturity, improper demeanor, unemployed, improper attire, juror lived alone, misspelled place of employment, living with girlfriend, unemployed spouse, spouse employed as school teacher, employment as part-time barber, friendship with city council member, failure to remove hat .... Roter developed this system through a meta-analysis of research on patientdoctor conversations. 63 RIAS provides a way to characterize in a highly detailed way the verbal interactions that occur in a conversation. 64 Coding categories are determined in advance and tailored to the specific type of exchange under analysis. The exchange is treated as a process that takes place through specific acts-i.e., phrases, questions, and answers-that are amenable to categorization. 65 Researchers have used RIAS to analyze racial disparities in patientdoctor communications. For instance, Mary Catherine Beach and colleagues (including Roter) reviewed recorded visits between doctors and patients, and coded the conversations for the presence or absence of various factors (e.g., verbal dominance, socio-emotional communication, question asking, information giving) to analyze differences in interactions by patient race.
66
Beach and colleagues used RIAS to find that healthcare providers were more verbally dominant when interacting with black HIV patients compared to white HN patients. 67 Using the same method, Beach and colleagues found that healthcare providers engaged in less psychosocial talk with Latino patients treated for HIV relative to their non-Latino counterparts. The adaptation of this system to a legal setting provides unique opportunities to compare observed racial disparities in analyses of medical conversations with observed disparities in the courtroom. Like doctor-patient interactions, the jury selection process involves a clear hierarchy in which one of the actors (i.e., the doctor, or the judges and attorneys) plays the role of an expert seeking information from the other partner to the exchange (i.e., the patient, or the juror) to make a diagnosis of sorts. 69 While the subject matter and some of the motivations differ, in both instances the party with greater expertise about the context attempts to assess the other through a series of questions and follow-up. Neither the series of questions nor the follow-up is a casual conversation, as both the medical interview and voir dire have a traditional structure and content. 70 In essence, both doctors and legal professionals are testing hypotheses about the patients or jurors to determine the best course of action in light of their goals (how to treat an illness, or whether to strike or pass a juror). In addition, the conversation serves to educate the patients and potential jurors (providing information about a health condition and a treatment plan, or explaining the law they will have to apply as jurors). The legal rationale for voir dire is two-fold: 1) to provide the court and counsel with the information needed to remove for cause jurors who cannot be fair and impartial; and 2) to provide counsel with information that allows the exercise of peremptory challenges in an informed and
Researchers involved in the Arizona Jury Study Project used a similar type of analysis to code the conversations of jurors during their deliberations.
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Diamond and colleagues coded the conversations that occurred among jurors as they decided verdicts using video recordings of their deliberations in actual trials to test the effect of proposed reforms. Through detailed coding of the content and process of the deliberations, they were able to examine factors such as relative frequency and length of each juror's participation in the conversation, as well as the specific topics discussed.
The jury selection process is likewise amenable to the kind of rigor and thoroughness the researchers involved in the Arizona Jury Study brought to coding the process of jury deliberations. In the next part, we explain how we adapted the RIAS method to examine how prosecutors talk to potential jurors in selecting juries for North Carolina capital cases.
III. THE CURRENT STUDY
This study analyzes the process of voir dire in twelve capital murder cases in North Carolina. Section III.A explains the purposive sampling scheme and the theoretical reasons for this approach, and provides details of execution. Section III.B documents the coding process.
A SAMPLE DESIGN
We selected cases for inclusion in several stages. First, we identified thirty-four cases from the 173 North Carolina capital cases included in our prior study where the court had granted a motion for individual voir dire. 73 In these thirty-four cases, the attorneys and judge questioned each juror separately rather than in a group. Focusing on these cases allowed us to identify clearly the part of the transcript that is relevant to each targeted juror. Second, we identified the county of prosecution for each case. The thirtyfour cases with individual voir dire came from twenty-five different counties. intelligent manner. To ensure that voir dire is effective, counsel should try to elicit as much relevant information as possible from the jurors. Only then is counsel in a position to determine which jurors should be challenged. Vair dire also provides a lawyer the opportunity to inform jurors about the facts, set out the client's theory of the case, and explain relevant legal principles and id. at § 10: 1 ("It also provides a lawyer a few moments to get to know the jurors, to establish a degree of rapport, and to tell them about the case they will be hearing."). shown may direct that jurors be selected one at a time, in which case each juror must first be passed by the State. These jurors may be sequestered before and after selection.").
Our next step was to draw a stratified sample of twelve cases from this list that achieved balance in defendant/victim racial combinations, and diversity of both place and trial participants. To achieve this we sorted the cases into the following defendant-victim categories: white defendant/white victim, black defendant/white victim, and black defendant/black victim. 74 We then used SPSS to randomly select four cases from each category. 75 We further stratified so that each case was from a different county, and that none of the attorneys or judges was involved in more than one case.
In prior research, we examined attorneys' strike decisions. 76 In these twelve cases, prosecutors struck 50. 7% of black jurors versus 21.2% of all other jurors, a ratio of 2.4. 77 In contrast, defense attorneys struck 27.6% of black jurors versus 56.8% of all other jurors, a ratio of 0.49. 78 Here, we shift our attention from the ultimate strike decisions to the process of making that decision by examining the conversation leading up to the decision to strike or pass a potential juror. That is, we are interested in the actual conversation between each targeted juror and the judge, prosecutor, and defense counsel trying the case. We therefore selected from the twelve cases in our sample only those potential jurors with particular characteristics most likely to elicit questioning. Specifically, we targeted jurors who had (1) expressed reservations about the death penalty, (2) previously been accused of a crime, (3) indicated that they or a close relative worked for law enforcement or a prosecutor's office, or (4) expressed concern that jury service would impose undue hardship. We targeted these jurors because these four characteristics strongly predicted prosecutorial peremptory strikes in our previous research, and they relate to common stereotypes about how racial groups differ as jurors. 
Death Penalty Reservations Subset
Prosecutors frequently argue that race disparities in the exercise of peremptory strikes arise because black citizens are more likely to oppose the 74 There were not enough cases involving white defendants and black victims to include this category. 75 In one instance, the selected case had only one black juror. We found that while the expression of death penalty reservations greatly increased the odds that a prosecutor would strike potential jurors of any race (odds ratio = 11.44), black jurors with that characteristic were still significantly more likely to be struck than a non-black counterpart expressing similar views. 83 Among people who expressed hesitation about the death penalty, the prosecution passed (that is, declined to strike) disproportionately more white potential jurors (26.4% non-black jurors with death penalty reservations passed) than black potential jurors with such reservations (9.7%).84
Potential jurors in the cases we analyzed expressed reservations about imposing the death penalty often enough to allow us to examine the dynamics surrounding questioning about this factor in relation to race and outcome. Eleven percent of the strike-eligible venire members in the statewide sample we analyzed expressed some reservation about imposing the death penalty; about one-third of those jurors were black.
Prior Criminal Accusation
Another explanation frequently offered for racial disparities is that black potential jurors are more likely to have been accused of a crime. 85 , http://www.newyorker.com/news/news-desk/why-is-it-so-easy-for-prosecutors-to-strikeblack-jurors (arguing that "race is an unfortunate but powerful generalization" because "black people are more likely to have been targeted or abused by police" and "to be affected by the extreme racial disparities in arrests, incarceration, and the death penalty").
with such experience might be less trusting of police and prosecutors, and thus be more skeptical of the state's evidence. 86 Indeed, in the statewide sample, people who had been accused of crimes were more likely to be struck by the prosecution (odds ratio = 2.1 ), but even after controlling for this factor, a pronounced racial disparity persisted (being black increased the odds of being struck by 2.5).
87 Prosecutors were less inclined to strike non-black jurors with this characteristic (63.8% passed) compared to their black counterparts (36. 7% passed).
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As with death penalty reservations, this characteristic appears frequently enough in the data to meaningfully examine the dynamics surrounding questioning about this factor in relation to race and outcome. Ten percent of strike-eligible jurors in the statewide sample had this characteristic; just over one quarter of those jurors were black.
Hardship Arising.from Jury Service
A potential juror who expressed concern that jury service would pose an undue burden was significantly more likely to be struck by the state (odds ratio = 3.0). 89 This characteristic is also proffered to account for racial disparities (that is, that due to pre-existing socio-economic inequalities, black potential jurors were more likely to face hardship through jury service). But again, race remained a significant predictor of prosecutorial strikes even when controlling for this factor. Within this category of people sharing this characteristic the prosecution passed disproportionally more non-black potentialjurors (26.4%) than blackpotentialjurors (9.7%). Of jurors in the statewide sample, 4.4% had this characteristic, of whom about 15.7% were black.
Employment with Police or Prosecutors
The first three characteristics discussed increased the odds of a state strike, but examining the questioning of jurors with characteristics that decrease those odds may also prove valuable. One such characteristic is employment with police or a prosecutor's office. likely to strike a juror who personally had worked with police or prosecutors, or who had a close friend or family member who had done so (odds ratio = .63). In the statewide sample, 18% of jurors had this characteristic; 11 % of those jurors were black. All four characteristics discussed above-death penalty reservations, prior criminal accusation, hardship, and employment with police or prosecutors-are not only strong predictors of prosecutorial strike decisions, but also appear important to defense counsel. Although we have yet to construct a fully-controlled model of defense strikes, preliminary analysis suggests that many of the same factors are at work, but (not surprisingly) in the opposite direction. For instance, one preliminary model shows that defense counsel were significantly less likely to strike a juror who expressed ambivalence about the death penalty (odds ratio = .43). The same pattern emerged for jurors who have personally been accused of a crime, or who had a close friend or family member so accused (odds ratio= .62). In contrast, defense counsel are significantly more likely to strike a juror who had worked with the police or prosecutors (odds ratio = 4.37). Hardship is the only characteristic of the four that increases the odds of both defense and state strikes (odds ratio= 1.6 (defense), 3.0 (state)). Thus, given the importance of these factors to strike decisions, conversations with jurors who have these characteristics may provide a window into the decision-making processes of the parties.
B. CONVERSATION CODING
This study focuses on the substance of voir dire itself in order to document disparities in the questioning process rather than solely in the particular content of questions and answers. Our unit of analysis is an utterance-the smallest part of expression that can be meaningfully coded. 90 Utterances are coded for both form and substance. For example, as illustrated below and in Appendix 1, we distinguish closed from open-ended questions. Coding categories are both exhaustive and mutually exclusive, which allow them to function either on their own or as components of other variables. Separate codes document personal and historical information, as well as length of voir dire, verbal dominance (who speaks most), and the extent of individual expression. 91 Codes are informed both by prior voir dire analysis and experimental work on stereotypes and information seeking, as well as 90 Roter & Larson, supra note 17, at 35. 91 Id.
1 . . 1 . 92 1terature on conversation ana ys1s.
Adapting the RIAS Rubric to Legal Analysis
The first task involved adapting the RIAS coding rubric to the legal context. The adaptation was often straightforward; in both the medical and legal contexts, the parties seek and give information and instructions, make small talk, and express concerns. For instance, a doctor explaining the next steps in the patient's treatment plan is analogous to a judge explaining how the trial will unfold.
There are, however, obvious differences between the two settings. The lawyers are working as adversaries and are bound by court rules that govern both what they say and how they say it. We therefore worked closely with Debra Roter and Susan Larson to determine which medical RIAS codes could be applied to voir dire conversations without modification, which were applicable with some modification, and which were simply too specific to the medical setting to be useful. 93 Along those lines, we created codes to capture aspects of conversation unique to the legal setting, such as arguments about Batson objections, as well as aspects of the conversation that have special significance in voir dire, such as assertions of fact versus opinions.
Coding & Reliability
The adapted RIAS coding scheme included forty-six mutually exclusive codes for utterances. 94 To code the voir dire transcripts using this system, we 92 See infra Appendix 1 for a complete list of text codes. 93 For instance, RIAS includes specific codes for biomedical information giving and counseling, distinct from psychosocial information giving and counseling. The former involves information specific to the patient's condition and treatment plan, and the latter involves broader information about lifestyle. Those precise codes would not apply in the voir dire setting, but there are other distinctions that are relevant, such as information about the specific case being tried versus the law more generally. RIAS analysts assign one of 37 mutually exclusive and exhaustive categories to each complete thought expressed by either the patient or provider (referred to as an utterance). These categories can be combined to reflect four broad types of exchange ... : socio-emotional communication (including emotional talk, positive talk, negative talk, and social chit-chat), information-giving hired law student graduate research assistants with an eighteen month commitment and invested in extensive training in RIAS coding.
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The coders, blind to our hypothesis, 96 were assigned individual target jurors to code. Coders began by reviewing an entire voir dire transcript to evaluate every conversation in which a target juror appears. Conversations with the target juror were easily identified and separated from other conversations because these cases all involved individual voir dire. Once the coder identified every conversation, the coder coded every part of the transcript relevant to this juror.
Before undertaking coding, every coder completed a multi-day training, a day-and-a-halfofwhich was taught by an expert in RIAS. We required that all coding be done by two independent coders until each coder had achieved reliability and consistency, and held weekly oral reviews to correct mistakes and to review difficult transcript sections. We also maintained the RIAS Legal Codebook containing a detailed explanation of each code and examples of its proper application. Coders had to review this codebook weekly and to make precise reference to it when raising questions with the project manager. Coders worked on site under the close supervision of the project manager.
As coding improved, we developed a systematic "spot check" on coding accuracy. We asked each current member of the team to code several pages of transcript in preparation for the weekly coding meeting. We ran "spot check" exercises approximately six times over three months. We then reviewed the transcript pages together at the meeting, correcting coding, and providing guidance to improve coding precision.
Finally, we randomly selected twelve juror transcripts for double coding. This is about 1.5% of the jurors in the study (12/792). This review analyzed 9,299 lines of code pertaining to approximately 5,870 coding decisions. We found substantial agreement, with a kappa of .78.
(including biomedical and psychosocial/lifestyle information and counseling), question-asking (including biomedical and psychosocial/lifestyle questions), and patient activation (such as asking for the others' opinions, confirming the others' understanding, or clarifying one's own understanding. 95 We hired separate coders to complete the descriptive information, strike decisions, and removals for cause to identify all targeted jurors in the study. 96 Coders were typically blind to race, as well, except for a few instances when race was explicitly mentioned by one of the parties in the transcript. We decided against redacting that information as doing so would have drawn attention to the issue ofrace and might have alerted the coders that we were interested in racial disparities.
Global Affect Rating
Coding of utterances is a fine, micro-level look at the interactions among the parties in voir dire. To assess the more general tenor of the exchanges, coders also rated the tone of the exchanges more globally. After each section of the transcript (that is, when the court handed off the questioning to the prosecutor, and then to the defense), coders completed a Global Affect Ratings Code Sheet to note their perceptions of various affective dimensions of the exchange, such as the parties' warmth, frustration, nervousness, and level of engagement. In contrast to the relatively strict rubric of the RIAS coding explained above, the global affect reports are necessarily subjective. They capture the coders' opinions about the tone of the conversation. Moreover, the use of transcripts instead of videotaped exchanges naturally limits the ability of the coders to gauge the tone of the exchange. Nevertheless, transcribed conversations often convey feelings of irritation, friendliness, and boredom, among others, through cues such as clipped answers, interruptions, and phrasing.
IV. AN OVERVIEW OF THE DATA
Section IV.A describes the study sample and compares it to the universe of jurors from which we drew the sample. Section IV.B introduces some dimensions of the database by demonstrating ways the data can be used to understand the voir dire process.
A. THE STUDY SAMPLE
Our study includes 792 potential jurors across twelve cases. As noted in Part III.A above, we did not include the whole venire for these cases. Rather, we drew a purposive sample in which all the potential jurors in our study fell into at least one of four target groups: ( 1) potential jurors with death penalty reservations ( 46.0%, 365/792), (2) those who had been accused of a crime (8.3%, 66/792), (3) those who had connections to police or a prosecutor's office (18.6%, 147/792), and (4) those who expressed concern that jury service would impose a hardship (42.9%, 340/792).
97 Table 1 , Column B shows the total venire of the twelve cases, and Columns C-F show the number of potential jurors in each relevant category that constituted our sample.
Our prior research focused on strike decisions. 98 In this study, we 97 The percentages do not add up to 100% because some potential jurors had more than one of the targeted characteristics and thus fell into more than one target group. 98 Grosso & O'Brien, supra note 2, at 1533 (explaining the scope of the research).
expand the analysis to include removals for cause, which is how most potential jurors in these cases exited the path to serving on a jury, as shown in Table 2 , Column D. Table 2 shows the outcome (seated, struck, or excused for cause) for the 792 potential jurors included in the study by each of the twelve cases. Of these potential jurors, 63.5% were white (503/792), 28.5% were black (226/792), 1.3% were Native American (10/792), 0.3% were Asian (2/792), 0.1 % were Latino (1/792). We are missing race information for 6.3% (50/792). Women made up 58.3% of the potential jurors (462/792), and men were 41.7% (330/792). Table 3 shows the outcome for the potential jurors in the study by race; the racially-disparate strike patterns roughly mirror the patterns for the full population of venire members in these twelve cases. We coded every utterance exchanged by judges, prosecutors, defense counsel, and other court officials with the 792 potential jurors for a total of 193,869 utterances. As noted above, we selected these jurors for inclusion because their particular characteristics were most likely to elicit focused questioning. Every utterance captures a complete thought, but can vary greatly in length from a one-word response to multiple lines of text expressing a single thought. Table 4 therefore sets forth not only the average number of utterances by each potential juror per case (Column C), but also the average number of characters of text for each (Column D), which provides a sense of the amount of talk. This study was based on a purposive sample. Sample details provide critical foundation for future work. Section IV.A presented details about the study sample in five domains. First it presented the purposive distribution of jurors among cases and target groups. It then documented jury selection outcomes and strike and cause removals rates by race and compared the sample to the universe in this respect. Finally, it documented the scope of conversation codes and variance in rate of conversation by case. The next section shifts attention to the coding scheme.
B. CAPACITIES OF THE CODING SCHEME
While the previous section presented basic information about the study sample, this section provides details about the capacities of coding scheme. The first subsection presents analysis using qualities of speech, such as whether a question is open or closed. Next we consider ways of evaluating speech in the aggregate to compare the amount different speakers speak or the ratio between subsets of speakers. This can help evaluate dominance or variance in treatment. The final subsection demonstrates how conversation profiles can be used to identify cases for qualitative work. Previous research on jury selection and charging and sentencing decisions in these cases provide rich data to complement these analyses.
Qualities of Speech
Coding tags qualities of speech as well as content. Table 5 provides a simple example of this. The table starts in the least exciting part of the coding scheme. Basic compound codes mark interactions with very little emotional content. Basic codes note whether questions are open or closed, whether they seek or give fact or opinion, and whether they focus on general legal matters, case specific matters, personal legal matters, or personal matters.
More than 60% of the utterances in the databases are marked with basic compound codes. For example, if a prosecutor asks a juror, "Do you go to church?" This would be coded as a "Closed Personal Question." The response, "Yes," would be coded as "Gives Personal Information." Slightly different codes focus on the content of speech-general legal, case specific, personal, or personal legal-in these compound codes. A second set of codes capture affect more precisely. Imagine the prosecutor prefaced the previous question with some apologetic language, saying instead, "Please don't think I am prying into your personal life, but do you go to church?" The first phrase would be coded separately, noting the reassuring tone, "Reassures/Optimism" and the second as a Closed Personal Question. Table 5 presents basic counts of utterances by only one aspect of general compound code-the fact of asking an open or closed question. It disaggregates this information by voir dire section. Coders identified sections as they coded; sections follow a pattern. Typically individualized voir dire begins with the judge explaining the process and the case to a potential juror. This is the court section. The prosecution follows and holds the floor while he questions the juror. Finally, the defense counsel takes over voir dire if the prosecutor is satisfied and passes the juror.
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You can see in Column 3 that generally speaking, most general code question utterances were made during the prosecutor's part ofvoir dire. This section accounts for 61 % of the utterances (23,578/38,854). Defense counsel, on the other hand, goes last and speaks less. Only 22% of the utterances were made by defense counsel (6,773/38,854). This pattern holds across open and closed questions, shown in Columns Band C.
Comparing Columns B and C shows the dominance of closed questions in voir dire. Ninety-four percent of these questions are closed, a pattern that holds throughout voir dire. The overwhelming dominance of closed questions in a context in which the speaker intends to learn about qualified jurors raises general questions about the utility of voir dire. Future research may evaluate the evidence presented here about how voir dire actually unfolded in these cases to test the use of best practices in this kind of questioning. More specific codes document behavior with a higher level of emotional content. For example, coders watch for a special kind of narrowly defined leading questions. These codes mark information where the speaker introduces new information to the juror that would either increase or decrease the juror's likelihood of qualifying for the jury. Leading questions often address the venire members' opinions about the death penalty. Other codes document each time a speaker asks for reassurance or ask for understanding. Analysis of patterns of speech around expressions of empathy or situations in which an attorney discloses something about himself to the juror ("I play golf there too") may tag areas that merit close analysis of the ways stereotypes influence voir dire speech and limit its value.
Moving Beyond Individual Variables to Look at Patterns or Systemic Variation
The coding system also tracked the amount and order of speech to allow us to look beyond individual codes at patterns or systems. Previous scholars have used this capacity to document the amount of talk by speaker or the ratio of one kind of speech to another. 103 In subsequent work we could also use 103 See, e.g., Roter & Larson, supra note 17, at 37 (citing studies where these approaches have been taken).
this capacity to analyze the polarity or subjectivity of the language in an effort to capture emotive content in the highly ritualized context of voir dire. 104 Our data allows us to analyze the amount of talk by each speaker, the sequences of speech within and between speakers and respondents, and the nature of the speech.
Calculations of the ratio of talk between medical providers and patients have been used as an indication of verbal dominance. 105 We adapted that measure here to evaluate the relationship between different speakers and jurors. Table 6 presents this information for each of the twelve cases in our study. Each section shows the ratio of the amount of prosecutor, defense attorney, and judge talk to juror talk for black and other jurors. These calculations are based on a sum of the number of characters used in the voir transcript during every utterance by each speaker. We also disaggregated the data and ratios by gender, but did not see meaningful differences in this level of analysis. Subsequent work may look more closely at the intersection between race and gender with respect to verbal dominance.
These ratios presented in Table 6 suggest that the extent of verbal dominance varies by race (black or other) and actor (judge, prosecutor, or defense counsel). Looking first at prosecutor speech, the average ratio between prosecutor speech and juror speech (prosecutor/juror) is 0.92. This number averages the ratios for prosecutor/juror speech for all jurors in Column B. Columns C and D present the ratio in amount of speech disaggregated by race. Column C presents speech ratios for black jurors and Column D presents ratios for all other jurors. Columns E and F compare the information in Columns D and E. Column E reports the arithmetic difference between them (Column C-Column D). Column F presents the ratio between the columns (Column C/Column D). These measures provide two estimates of the magnitude of any disparity observed.
Looking first at Column C, in eight of twelve cases the prosecutor dominates the juror by between 0.20 and 1.5 points more when the juror is black than when the juror is any other race. The ratio between them varies from 1.27 and 3.14 across these eight cases. In two cases, the ratio does not differ meaningfully by race. In the final two, the ratio flips in the other direction. These two cases are the oldest cases in the study and both involve black defendants and white victims. Turning to defense counsel speech, it is noteworthy that the defense follows the prosecution in capital voir dire in North Carolina and, therefore, is unlikely to have spoken with any juror that faced a state strike. 106 As a result, defense counsel has less speech overall in the dataset. The average ratio between defense counsel speech and juror speech (defense/juror) is 0.46. Previous research comparing prosecutor and defense decision-making in jury selection found that defense counsel struck a higher percent of nonblack jurors than black jurors and, in fact, seemed to operate as the mirror opposite of prosecutors. 107 The mirroring effect is present in ratios in Table  6 . The ratio of defense to juror speech with jurors of other races exceeds the ratio for black jurors in ten of twelve cases. The difference in ratios ranges from -0.12 to -0.80 (Column E). The ratio goes from infinity (0.57/0) to .06. The ratios in two cases move in the opposite direction (319 and 330). One of these is a case in which the prosecutor also switched directions. Table 6 also reports ratios with respect to judge speech. The average ratio between judicial speech and juror speech is 0.64. This analysis excludes any sections where the judge is speaking to a large group of jurors collectively. The judge speech ratio is higher in voir with black jurors in eight of twelve cases. It flips in the other direction for two and is equal in two.
The disparities reported here provide a first look at the way the speakers interacted with each other with respect to holding the floor. Future work will allow us to look more carefully at how these disparities appear in different target groups or in the context of different parts of voir dire conversations.
Working with Single Cases, In Depth
This research ultimately seeks to document ways that the voir dire process itself might contribute to the improper influence of race. While the data is poised for analysis, the next phase requires identifying patterns of codes that would help to identify areas where information seeking behavior may present. We need to hypothesize about what the codes might look like in these situations. Precisely, we need queries that we can operationalize and test.
The RIAS coding system lends itself to this part of the process well. By coding utterances individually, that is coding every complete thought separately, and by making the codes "mutually exclusive and exhaustive," the codes work well as "building blocks" that we can combine "to summarize the dialogue" with respect to content, tone, or even sequence.
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This subsection presents one example of this kind of work. The analysis here relied on conversation profiles that we built by grouping individual codes around function and, to some extent, tone. The profile has four mutually exclusive components. Use of similar categories in previous RIAS coded studies provided guidance in defining meaningful components. Education/orientation speech, the first, includes utterances that provide facts and information about the law and the case at hand. Data gathering speech, the second, includes questions about facts and opinions relevant to the proceedings. Relationship building speech, the third, involves utterances in which the speaker reaches out to the juror with expressions such as empathy or approval, self-disclosure, or reassurances. Finally, the fourth, conflict speech arises when there is disagreement, criticism, or leading questions that seem designed to control the juror's response.
We assigned each individual code to a single component by polling our coders. Our coders had read and coded hundreds of pages of transcripts before we asked them to do this project. They had developed nuanced understandings of the codes and the transcripts. Coders assigned each code to one of the four pre-defined mutually exclusive categories. We then combined their results into a "conversation profile" with four distinct components: education/orientation speech, data gathering speech, relationship building speech, and conflict speech. This profile can be refined to reflect different speakers and contexts.
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The profile describes what percent of the speech in each case falls in each component. For example, in the case of John Badgett (14.0), 53% of speech was spent on education and orientation, 26% on data gathering, 11 % on relationship building, and 12% on conflict. Contrast this with the overall conversation profile in the case of Lesley E. Warren (319.0) where 63% of the speech was spent on education and orientation, 28% on data gathering, only 4% on relationship building, and 5% on conflict. Comparing different profiles suggests variance the tone of voir dire and perhaps the strategy or technique of the attorneys.
We also analyzed communication profiles disaggregated by strike decision (strike versus pass) or by race (black versus white). more data gathering. They participate in fewer utterances that build relationships and more that reflect conflict. Similar patterns appear in some of the other cases as well. Without more, however, it is difficult to know how to interpret these differences. The next step is to analyze the underlying codes to see if disparate patterns of questioning underlie the disparate levels of conflict or relationship building profiles. Complementary research on jury selection and charging and sentencing decisions in each case in the study and in North Carolina during the time of the study provide information that can shed light on the voir dire process and suggest avenues for inquiries within RIAS codes. For example, we can look at Badgett's case from multiple angles. We can consider the facts in the case, charging and sentencing decisions, and jury selection. Badgett is a white man; he killed Grover Arthur Kizer, a white man.
113 Badgett had a history of substance abuse and violence. Badgett later stole items and cash from the victim and his home on at least two occasions before the police began investigating. The jury found the case death-eligible because of his prior record and evidence that he committed the murder for pecuniary gain.
114 The case file does not suggest the crime garnered particular attention in the press.
115
Earlier research concluded that cases with at least one white victim were more likely to result in a death sentence than all other cases, even after controlling for other theoretically and statistically important information about the circumstances of the crime and the defendant. 116 Other than that legally impermissible factor, this case does not stand out as particularly aggravated among other death-eligible homicides.
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Despite potentially strong mitigation, the conversations during jury selection in Badgett's case largely focused on issues that are fairly standard in voir dire-the potential jurors' familiarity with the case and potential witnesses. Because this was a capital case, the court and lawyers spend a substantial amount of time on the potential jurors' attitudes about the death penalty. However, besides a few questions about the potential jurors' feelings and prior experiences with mental health professionals, the conversation focused primarily on general attitudes and the potential jurors' backgrounds and occupations. Defense counsel's voir dire strategy foreshadowed their trial strategy, as they did not present any mitigating facts of the crime and the trial). Another issue not raised in voir dire was race, but race is nevertheless an important backdrop to understanding this case. Badgett's case was tried in Randolph County, North Carolina. Randolph County was almost 6% black at the time of Badgett's trial. 119 The representation of African-Americans was lower on Badgett's venire, including only three African Americans among 67 people, 4%. Otherwise, the venire was 94% white (63/67), and 1 % other (1/67). 120 Not one of the black venire members in Badgett's case was excused for cause. The prosecutor, however, struck two of the three during jury selection (68%). He struck an even higher number of qualified white venire members (9), but a lower percent of this group's total, 26% (9/35), and did not strike the venire member whose race was "other." The seated jury including alternates was 86% white (12/14), including one AfricanAmerican.121
The conversation profiles in Badgett's case are based on the actual conversations in voir dire that led to this result but they are limited in that they offer the broadest possible view of the data. Looking more closely at information we have about the case and individual jurors in the case may provide a focus with the RIAS coded conversations. For example, our previous study documented that the each of the black jurors-the same jurors struck by the prosecution and included in this study-had characteristics of 121 In comparison, the purposive sample ofvenire members with at least one of the target characteristics was 6.1% black (2/33) and 93.9% white (31/33). None of the black venire members in the sample were excused for cause, but 61.3% of the white potential jurors were excused (19/31 ). Among venire members qualified to serve, the state struck all of the black venire members in the sample (2/2), and 33.3% of the white venire members (4/12). Three white jurors from the sample were seated on the jury, and no black jurors in the sample were seated.
concern to prosecutors.
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One juror expressed reservations about the death penalty. Not enough concern to be excused for cause, but enough that her transcript includes questions about her opinions about the death penalty. We suspect from earlier work in these transcripts that questioning about death penalty opinions may be an area requiring particular attention.
Compare, for example, the following two transcript excerpts. They involve the same prosecutor, but different potential jurors, concerning their views about the death penalty. The first except comes from voir dire of a h . . Prosecutor: Ifl'm hearing you correctly, it sounds like you're opposed to killing, period. And that if you were a jury member, even though you were generally opposed to killing, you could consider both possible punishments?
White Juror: Yes, sir.
Prosecutor: And you could vote for the death penalty even though you're not really in favor of it, if that's the law .... You could still vote for it?
The prosecutor passed this juror, but struck the black juror whose exchange . h h . h .
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wit t e prosecutor appears m t e next transcnpt excerpt. The prosecutor is faced with very similar assertions by jurors in the very same case: they personally do not favor the death penalty, but believe that the law must be followed regardless of their personal beliefs. The prosecutor follows up these assertions, however, with quite different tactics. In the first instance, the prosecutor engages in a process known as "rehabilitation" of the juror, providing the juror through leading questions with an answer that reconciles the juror's discomfort with capital punishment with the prospect of imposing it. The prosecutor focuses on the juror's stated respect for the law as it stands. In response to the second juror, however, the prosecutor focuses on the juror's personal beliefs and suggests that she would prefer not to serve.
This work with conversation profiles focuses our attention again on those parts of these transcripts. A next step might be to look for the codes included in the "conflict" component of the conversation profile within the section of the transcripts addressing death penalty reservations to see if patterns emerge. The codes capture expressions of concern, criticism, disapproval or disagreement. They include leading questions. The transcript sections excerpted above include utterances that would be coded within this category.
The second juror reported that he knew the defendant. Unlike death penalty reservations, we did not target jurors for inclusion in this study based on knowledge of trial participants. We would not have known to look for "conflict" codes in these parts of the conversation. This too may be fruitful in understanding how trial participants seek information and how the behavior varies by race.
It might also be fruitful to compare the conversation profiles in cases with a larger proportion of black venire members to those with a smaller proportion. Profiles might also vary between especially aggravated cases and those, like Badgett's, that are less aggravated. Each of the subprojects presented here are intended to demonstrate the capacity of the coded text to address the question that underlies the project as a whole.
V. DISCUSSION & CONCLUSION
This research makes two significant contributions to the literature. First, it adapts a rigorous and exacting method of conversation analysis to the legal setting. This method provides the tools to subject the elusive process of jury selection to systematic review. Second, by using this method, this research then provides a first look at the actual questioning of potential jurors that precedes the decision to seat or strike a juror, or to excuse her for cause.
We undertook this project in light of both clear evidence of racial disparities in jury selection in the underlying data and prosecutors' earnest claims that race does not enter their minds when picking a jury. Our intensive work with the jury selection transcripts brought subtle instances of disparate questioning to our attention; these instances in tum raised a question about the role of subtle psychological processes in exacerbating and perpetuating race effects.
Consider the transcript sections above-did the prosecutor engage in this disparate behavior knowingly? Did the judge and defense counsel hear this difference and not intervene? We suspect not. This shift seems exceedingly subtle, especially when compared to the differential questioning the Court addressed in Miller-El, which may serve as a kind of public benchmark. 125 Comparing transcript excerpts like those raised our concern that more subtle disparities in the process of questioning jurors may contribute to the disparate exercise of the kinds of peremptory strikes documented in our earlier research. Moreover, the differences in how prosecutors talk to jurors of different races may be more subtle, but also more pervasive, than the example we present above, and a better understanding of disparate behavior may strengthen judicial oversight.
RIAS coding provided a method for systematic analyses of discourse. RIAS characterizes precisely the verbal interactions that occur in a conversation and the context in which they occur. 126 RIAS, however, was developed to capture nuances of medical conversations rather than those examining jurors for criminal trials. 127 Traditional RIAS coding categories had been tailored to analyze exchanges that involved different objectives and motivations than those of jury selection.
We revised the codes to reflect the content and context of legal proceedings. This methodology provides a systematic look at the actual process of jury selection. This paper presents the project as a whole. We expect to present additional findings in the future. In the meantime, we expect that the adapted RIAS codes may provide useful to legal researchers.
The RIAS methodology has been tested and refined for decades in the public health context; 128 ours is the first study that adapts it to the legal setting. The new methods open new avenues for research, but also suggest caution. The data presented here is a first step in untangling the nuances of conversations leading to the decision to strike, pass, or excuse a juror for cause, and to provide an important foundation for future research. Usually calls for yes/no response. Adds/assumes information that the juror had not already provided, and makes the juror appear less fit to serve Suggests an answer. Usually calls for yes/no response. Adds/assumes information that the juror had not already provided, and makes the juror appear more fit to serve. 
